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the limitations in paragraph (d) of this
section, that the child would be unable
to pursue training or employment
without this assistance. VA may:

(1) Reimburse the facility at which
the child is training if the facility pro-
vided transportation or related serv-
ices; or

(2) Reimburse the child for his or her
actual commuting expense if the child
paid for the transportation.

(Authority: 38 U.S.C. 1804(c), 1814)

(d) Limitations. Payment of com-
muting expenses under paragraph (a)(4)
of this section may not be made for
any period when the child:

(1) Is gainfully employed;

(2) Is eligible for, and entitled to,
payment of commuting costs through
other VA and non-VA programs; or

(3) Can commute to school with fam-
ily, friends, or fellow students.

(Authority: 38 U.S.C. 1804(c), 1814)

(e) Documentation. VA must receive
supportive documentation with each
request for reimbursement. The indi-
vidualized written plan of vocational
rehabilitation will specify whether VA
will pay monthly or at a longer inter-
val.

(Authority: 38 U.S.C. 1804(c), 1814)

(f) Nonduplication. If a child is eligi-
ble for reimbursement of transpor-
tation services both under this section
and under §21.154, the child will receive
only the benefit under §21.154.

(The Office of Management and Budget has
approved the information collection require-
ments in this section under control number
2900-0580)

(Authority: 38 U.S.C. 1804(c), 1814)
ADDITIONAL APPLICABLE REGULATIONS

§21.8380 Additional applicable regula-
tions.

The following regulations are appli-
cable to children in this program in a
manner comparable to that provided
for veterans under the 38 U.S.C. chap-
ter 31 program: §§21.380, 21.412, 21.414
(except (c), (d), and (e)), 21.420, and
21.430.

(Authority: 38 U.S.C. 1804, 1814, 5112)

§21.9505
DELEGATION OF AUTHORITY

§21.8410 Delegation of authority.

The Secretary delegates authority
for making findings and decisions
under 38 U.S.C. 1804 and 1814 and the
applicable regulations, precedents, and
instructions for the program under this
subpart to the Under Secretary for
Benefits and to VR&E supervisory or
non-supervisory staff members.

(Authority: 38 U.S.C. 512(a), 1804, 1814)
Subparts N-O [Reserved]
Subpart P—Post-9/11 Gl Bill

AUTHORITY: 38 U.S.C. 501(a), 512, chs. 33, 36
and as noted in specific sections.

SOURCE: 74 FR 14671, Mar. 31, 2009, unless
otherwise noted.

§21.9500 Introduction.

An educational assistance program is
established for individuals who served
on active duty after September 10, 2001.
This educational assistance program is
effective August 1, 2009.

(Authority: Pub. L. 110-252, 122 Stat. 2357,
23178)

DEFINITIONS

§21.9505 Definitions.

For the purposes of this subpart (gov-
erning the administration and payment
of educational assistance under 38
U.S.C. chapter 33) the following defini-
tions apply. (See also additional defini-
tions in §§21.1029 and 21.4200).

Academic year means the period of
time beginning August 1st of each cal-
endar year and ending July 31st of the
subsequent calendar year.

(Authority: 38 U.S.C. 3034(a), 3323(a), 3680(a))

Active duty means full-time duty in
the regular components of the Armed
Forces or under a call or order to ac-
tive duty under 10 U.S.C. 688, 12301(a),
12301(d), 12301(g), 12302, or 12304. Active
duty does not include—

(1) Full-time National Guard Duty
performed under 32 U.S.C. orders;

(2) Any period during which the indi-
vidual—
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§21.9505

(i) Was assigned full-time by the
Armed Forces to a civilian institution
to pursue a program of education that
was substantially the same as pro-
grams of education offered to civilians;

(ii) Served as a cadet or midshipmen
at one of the service academies; or

(iii) Served under the provisions of 10
U.S.C. 12103(d) pursuant to an enlist-
ment in the Army National Guard, Air
National Guard, Army Reserve, Naval
Reserve, Air Force Reserve, Marine
Corps Reserve, or Coast Guard Reserve;

(3) A period of service—

(i) Required by an officer pursuant to
an agreement under 10 U.S.C. 2107(b);

(ii) Required by an officer pursuant
to an agreement under 10 U.S.C. 4348,
6959, or 9348;

(iii) That was terminated because the
individual is considered a minor by the
Armed Forces, was erroneously en-
listed, or received a defective enlist-
ment agreement; or

(iv) Counted for purposes of repay-
ment of an education loan under 10
U.S.C. chapter 109; or

(4) A period of Selected Reserve serv-
ice used to establish eligibility under
38 U.S.C. chapter 30 or 10 U.S.C. chap-
ter 1606 or 1607.

(Authority: 38 U.S.C.
3311(d), 3322(b) and (c))

101(21)(A), 3301(1),

Advance payment means an amount of
educational assistance payable under
§21.9640(b)(1)(ii) or (b)(2)(ii) for the
month or fraction of the month in
which the individual’s quarter, semes-
ter, or term will begin plus the amount
for the following month.

(Authority: 38 U.S.C. 3034(a), 3323(a), 3680(d))

Course means a unit of instruction re-
quired for an approved program of edu-
cation that provides an individual with
the knowledge and skills necessary to
meet the requirements of the selected
educational, professional, or vocational
objective.

(Authority: 38 U.S.C. 3323(¢c))

Distance learning means the pursuit
of a program of education via distance
education as defined in 20 U.S.C.
1003(7).

(Authority: 20 U.S.C. 1003(7); 38 U.S.C. 3323(¢c))

38 CFR Ch. I (7-1-10 Edition)

Educational assistance means the
monetary benefit payable under 38
U.S.C. chapter 33 to, or on behalf of, in-
dividuals who meet the eligibility re-
quirements for pursuit of an approved
program of education under 38 U.S.C.
chapter 33.

(Authority: 38 U.S.C. 3313)

Enrollment period means a term, quar-
ter, or semester during which the insti-
tution of higher learning offers instruc-
tion.

(Authority: 38 U.S.C. 3034(a), 3323(a), 3680(g))

Entry level and skill training means—

(1) Basic Combat Training and Ad-
vanced Individual Training for mem-
bers of the Army;

(2) Recruit Training (Boot Camp) and
Skill Training (‘‘A”> School) for mem-
bers of the Navy;

(3) Basic Military Training and Tech-
nical Training for members of the Air
Force;

(4) Recruit Training and Marine
Corps Training (School of Infantry
Training) for members of the Marine
Corps; and

(5) Basic Training for members of the
Coast Guard.

(Authority: 38 U.S.C. 3301(2))

Established charges means the actual
charge for tuition and fees that simi-
larly circumstanced nonveterans en-
rolled in the program of education are
required to pay.

(Authority: 38 U.S.C. 3313(h))

Fees means any mandatory charges
(other than tuition, room, and board)
that are applied by the institution of
higher learning for pursuit of an ap-
proved program of education. Fees in-
clude, but are not limited to, health
premiums, freshman fees, graduation
fees, and lab fees. Fees do not include
those charged for a study abroad
course(s) unless the course(s) is a man-
datory requirement for completion of
the approved program of education.

(Authority: 38 U.S.C. 501(a), 3323(c))

Institution of higher learning (IHL)
means a college, university, or similar
institution, including a technical or
business school, offering postsecondary
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level academic instruction that leads
to an associate or higher degree if the
school is empowered by the appropriate
State education authority under State
law to grant an associate or higher de-
gree. When there is no State law to au-
thorize the granting of such a degree,
the school may be recognized as an in-
stitution of higher learning if it is ac-
credited for degree programs by a rec-
ognized accrediting agency. Such term
shall also include a hospital offering
educational programs at the postsec-
ondary level without regard to whether
the hospital grants a postsecondary de-
gree. Such term shall also include an
educational institution that offers
courses leading to a standard college
degree or its equivalent, and is not lo-
cated in a State but is recognized as an
educational institution by the sec-
retary of education (or comparable of-
ficial) of the country or other jurisdic-
tion in which the institution is located.

(Authority: 38 U.S.C. 3034(a), 3313(b), 3323(a),
3452(f))

Interval means a period of time be-
tween regularly scheduled individual
terms, semesters, or quarters.

(Authority: 38 U.S.C. 3034(a)(1), 3323(a), 3680)

Lump sum payment means an amount
of educational assistance paid for the
entire term, quarter, or semester.

(Authority: 38 U.S.C. 3323(c))

Mitigating circumstances means cir-
cumstances beyond the individual’s
control that prevent him or her from
continuously pursuing a program of
education. The following cir-
cumstances are representative of those
that VA considers to be mitigating.
This list is not all-inclusive.

(1) An illness or mental illness of the
individual;

(2) An illness or death in the individ-
ual’s family;

(3) An unavoidable change in the in-
dividual’s conditions of employment;

(4) An unavoidable geographical
transfer resulting from the individual’s
employment;

(5) Immediate family or financial ob-
ligations beyond the control of the in-
dividual that require him or her to sus-

§21.9505

pend pursuit of the program of edu-
cation to obtain employment;

(6) Discontinuance of the course by
the educational institution;

(7) Unanticipated active duty for
training; or

(8) Unanticipated difficulties in car-
ing for the individual’s child or chil-
dren.

(Authority: 38
3680(a)(1))

U.S.C. 3034(a), 3323(a),

Program of education means a cur-
riculum or combination of courses pur-
sued at an institution of higher learn-
ing that are accepted as necessary to
meet the requirements for a predeter-
mined and identified educational, pro-
fessional, or vocational objective. Such
term also means any curriculum or
combination of courses pursued at an
institution of higher learning that are
accepted as necessary to meet the re-
quirements for more than one predeter-
mined and identified educational, pro-
fessional, or vocational objective if all
the objectives pursued are generally
recognized as being reasonably related
to a single career field. The curriculum
or combination of courses pursued
must be listed in the institution of
higher learning’s catalog and included
in the approval notice provided by the
State approving agency to VA in ac-
cordance with §21.4258(b)(iv).

(Authority: 38 U.S.C. 3034(a),
3452(b))

3301, 3323(a),

Pursuit means to work, during a cer-
tified enrollment period, towards the
objective of a program of education.
This work must be in accordance with
approved institutional policy and ap-
plicable criteria of Title 38, U.S.C., and
must be necessary to reach the pro-
gram’s objective.

(Authority: 38 U.S.C. 3034(a), 3323(a), 3680(g))

Rate of pursuit means the measure-
ment obtained by dividing the number
of credit hours (or the equivalent cred-
it hours as determined in §21.9750) an
individual is enrolled in, including
credit hours (or the equivalent) applied
to refresher, remedial, and deficiency
courses, by the number of credit hours
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(or the equivalent credit hours) consid-
ered to be full-time training at the in-
stitution of higher learning. The re-
sulting percentage (rounded to the
nearest hundredth) will be the individ-
ual’s rate of pursuit not to exceed 100
percent. For the purpose of this sub-
part, VA will consider any rate of pur-
suit higher than 50 percent to be more
than one-half time training.

(Authority: 38 U.S.C. 3323, 3680)

Transferor means an individual who is
entitled to educational assistance
under the Post-9/11 GI Bill based on his
or her own active duty service and who
is approved by the military department
to transfer all or a portion of his or her
entitlement to one or more dependents.

(Authority: 38 U.S.C. 3319)
CLAIMS AND APPLICATIONS

§21.9510 Claims, VA’s duty to assist,
and time limits.

The provisions of subpart B of this
part apply to claims filed for edu-
cational assistance under 38 U.S.C.
chapter 33 with respect to VA’s respon-
sibilities upon receipt of claim, VA’s
duty to assist claimants in obtaining
evidence, and time limits.

(Authority: 38 U.S.C. 3323(c), 5101, 5102, 5103,
5103A)

ELIGIBILITY

§21.9520 Basic eligibility.

An individual may establish eligi-
bility for educational assistance under
38 U.S.C. chapter 33 based on active
duty service after September 10, 2001, if
he or she—

(a) Serves a minimum of 90 aggregate
days excluding entry level and skill
training (to determine when entry
level and skill training may be in-
cluded in the total creditable length of
service, see §21.9640(a)) and, after com-
pletion of such service,—

(1) Continues on active duty;

(2) Is discharged from service with an
honorable discharge;

(3) Is released from service character-
ized as honorable and placed on the re-
tired list, temporary disability retired
list, or transferred to the Fleet Reserve
or the Fleet Marine Corps Reserve;

38 CFR Ch. I (7-1-10 Edition)

(4) Is released from service character-
ized as honorable for further service in
a reserve component; or

(5) Is discharged or released from
service for—

(i) A medical condition that
preexisted such service and is not de-
termined to be service-connected;

(ii) Hardship, as determined by the
Secretary of the military department
concerned; or

(iii) A physical or mental condition
that interfered with the individual’s
performance of duty but was not char-
acterized as a disability and did not re-
sult from the individual’s own mis-
conduct;

(b) Serves a minimum of 30 contin-
uous days and, after completion of such
service, is discharged under other than
dishonorable conditions due to a serv-
ice-connected disability; or

(c)(1) After meeting the minimum
service requirements in paragraph (a)
or (b) of this section—

(i) An individual makes an irrev-
ocable election to receive benefits
under 38 U.S.C. chapter 33 by relin-
quishing eligibility under either 38
U.S.C. chapter 30, or 10 U.S.C. chapter
106a, 1606, or 1607;

(ii) A member of the Armed Forces
who is eligible for educational assist-
ance under 38 U.S.C. chapter 30 and
who is making contributions towards
such educational assistance under 38
U.S.C. 3011(b) or 3012(c) makes an irrev-
ocable election to receive benefits
under 38 U.S.C. chapter 33; or

(iii) A member of the Armed Forces
who made an election not to receive
educational assistance under 38 U.S.C.
chapter 30 in accordance with 38 U.S.C.
3011(c)(1) or 3012(d)(1) makes an irrev-
ocable election to receive benefits
under 38 U.S.C. chapter 33.

(2) An individual may make an irrev-
ocable election to receive benefits
under this chapter by properly com-
pleting VA Form 22-1990, submitting a
transfer-of-entitlement designation
under this chapter to the Department
of Defense, or submitting a written
statement that includes the fol-
lowing—

(i) Identification information (includ-
ing name, social security number, and
address);
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